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A. ASSIGNMENT OF ERROR

1. The Trial Court erred in granting Defendant’s
Motion for Summary Judgment when there are
genuine issues of material facts in dispute.

2. The Trial Court erred in granting Summary
Judgment based on inadmissible hearsay evidence.

3. The Trial Court erred in granting Summary

Judgment when the Defendant-Port had a duty and
obligation under a lease agreement to protect
Appellants’ personal property in an eviction proceeding.

4. The Trial Court erred in granting Summary Judgment
when the Defendant-Port can be held liable for damages
for failure to exercise reasonable and responsible care
to protect Appellants’ personal property in an eviction
proceeding.

5. The Trial Court erred in granting the Defendant-Port
Motion Summary Judgment when 45 day notice to
Appellants’ attorney to vacate the premises was ineffective.
Appellants” were denied the opportunity to remove the
personal property to comply with Notice to Vacate.

B. ISSUES PERTAINING TO ASSIGNMENT OF ERROR:

1. Whether the Trial Court abused its discretion in grant-
ing Defendant-Port Motion for Summary Judgment. When
there are genuine issues of material facts in dispute to be
resolved by a finder of fact?
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2. Whether the Trial Court abused its discretion in
granting Defendant-Port Motion for Summary
Judgment based on hearsay evidence?

3. Whether the Trial Court abused its discretion in
granting Defendant-Port Motion for Summary
Judgment when their own actions prevented the
Appellants’ from complying with 45 day eviction notice?

4. Whether the Trial Court abused its discretion in
granting Defendant-Port Motion for Summary
Judgment when it had a duty and responsibility in an
eviction proceeding to protect the Appellants’ personal
property as a matter of law?

5. Whether the trial court abused its discretion when it
ordered the withdrawal of Clark County Public Utilities records
as evidence?

C. STATEMENT OF THE CASE

1. This is an appeal of Summary Judgment decision in

The Superior Court of the State of Washington in the
County of Clark, Case No. 06-2-02694-6, William

Holdner, Randal William Holdner and Holdner Farms,
Washington v. Port of Vancouver, USA, a Washington
Municipal Corporation. CP 115, Pages 1-17; CP 118, Pages
1-14;

2. Appellants’ in this action are NOT now contesting the
termination of the lease agreement with the Port. This
Court affirmed on appeal this issue in Holdner v. Port of
Vancouver, USA, Clark County Superior Court Case No.
2-04327-1. CP 118, Page 1
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3. The Lease Agreement provided that the Appellants’
“shall be entitled to remove all or any improvements

placed on said property by the lessee upon the

termination of this lease of any extension thereof.”

CP 115, Pages 1-3; CP 118, Pages 1-9; CP 119, Pages 1-5 plus
vehicle certificate of title.

4. The Port’s 45 day Notice to Appellants’ attorney on
November 10, 2006 to vacate the premises was
ineffective. The mobile home was destroyed on
November 13, 2006 and the silage was damaged
and/or made unusable for cattle feed between
November 30, 2006 and December 3, 2006. The
Port’s actions prevented the Appellants’ from
complying with the Notice to Vacate and timely
removal of the personal property from the
premises a violation of its rights under the lease
agreement. CP 118, Page 8; CP 125, Page 1

D. STATEMENT OF FACTS

1. On November 26, 1997 the Appellants’ William
Holdner and Randal W. Holdner, dba Holdner Farms
entered into lease agreement with the Port of
Vancouver for a period of 10 years with ten (1) year
options. CP 115, Pages 1-2; CP 118, Pages 1, 7

2. The agreement provide for termination by the

Port as follows: It is understood and agreed that

This lease may be terminated by the Port at any time.

If the Port needs said premises to carry on its industrial

development or other activities. (b) The Port shall give

at lease (90) days written notice to the lessee of

intention to terminate said lease and in addition, shall

give the lessee an opportunity to remove all of its growing

crops or in lieu thereof, the Port shall pay the lessee the
-3-



2. Cont’d
value of said crops which cannot be harvested by reason

of the early termination of said lease. CP 115, Pages 1-4;
CP 125, Pages 2-3

3. On May 12, 2006, pursuant to Section 15 of the
lease , the Port provided notice to Appellants’ stating

the Port intended to terminate the lease in 90 days.
CP 115, Pages 2-5

4. Before the Port filed Notice of Intent to seek an early
termination the Appellants’ had already planted the Sedan
grass crop. CP 115, Pages 1-3; CP 118, Page 10

5. Up to and immediately before the eviction

proceedings began on November 1, 2006 the Appellant
William Holdner was having ongoing discussions with the
Port’s attorney, Brad Anderson. Mr. Anderson stated that
the Port was liable under early termination clause for the
value of the harvested Sudan grass. Mr. Anderson led
William Holdner to believe the Port wanted the Appellants’-
Lessee to stay on the premises until the crop harvested in
the pit was fed out to the cattle to minimize the amount of
the claim. The Port was insisting on a two week notice of
removal of the cattle off the premises. Appellants’ believed
this constituted a practical impossibility to relocate 500
head of cattle with this short notice during the winter months.
CP 118, Pages 10-13; CP 119, Pages 3-5

6. On November 9, 2006 the Port filed a 30 day Notice of
Eviction. CP 115, Pages 3-4

7. The Port entered the property on November 9, 2006
at 8603 Lower River Road and began a demolition of the

premises. CP 115, Page 3; CP 119, Pages 1-3
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8. The Appellants’ had a mobile home which was owned
and titled in the name of Holdner Farms and located at
8603 Lower River Road, Vancouver, Washington. As a
result of the demolition without Appellants’ consent or
approval the mobile home was destroyed. CP 118,

Pages 2-3; CP 119, Pages 1-3

9. The Port on November 10, 2006 filed the 45 day
Notice to Vacate the premises. CP 118, Page 7

10. The Port on November 30, 2006 evicted the
Appellants’ tenant at 8612 Lower River Road and
turned off the power. The electricity also provided

the electric power to the manure pump and well water
pump for water for the cattle. CP 115, Pages 1-6;

CP 119, Page 4

11. Without the Appellants’ consent or knowledge
the electric power was terminated by the Port to

the premises. The harvested Sedan grass became
contaminated and unusable for feed for the cattle.
CP 115, Pages 1-6; CP 118, Pages 12-13, CP 119, Page
4; CP 124, Pages 1-4

12. The Appellants’ have not asserted a claim for
damages of the un-harvested crop because it was
Appellants’ practice to provide some feed for the wild
life geese and cranes that frequent the leased
property during the fall and winter months.

CP 118, Page 13; CP 125, Page 2

E. ARGUMENT

1. The Defendant argues that a delay in bringing this
to court entitles Summary Judgment. Appellants’ have
recognized the importance and its responsibility to

-5-



1. Cont’d

move this case forward. Numerous requests were made

in this regard to my attorney but his personal issues appeared
to be the stumbling block to accepting his professional legal
responsibility.

2. The Defendant argues that on August 15, 2006, after the
90 day notice of the termination lease had no Contractual
obligation to preserve the mobile home or the silage. Mr.
Brad Anderson as the then attorney for the Port in an early
termination of the lease, under the lease agreement
recognized the Port’s responsibility to the Appellants’ for the
value of the crop that had been planted on the premises. To
minimize the amount of the claim he believed it was in the
best interest of the Port to harvest the crop and have it fed out
to the cattle under an interim extension of the terminated
lease. Appellants” believed it would need all the 500 head of
cattle to feed out the silage and empty the pit. The Port’s
insistence on a two week notice for removal of the cattle
appeared to the Appellants’ to be a practical impossibility
during the winter months.

DESTRUCTION OF MOBILE HOME

3. Mr. Coleman testified under oath in a deposition

that when mobile home was destroyed he believed it
was owned by the Port. If the Port owned the mobile
home it would not be necessary for the sheriff to have an
opinion of its condition or value. The court’s reliance

on the sheriff’s inadmissible hearsay evidence regard-
ing mobile home is a disputable material fact.
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DAMAGE TO THE SILAGE ON THE PREMISES

1. The Port’s contention that the electric power for
the pump was connected at the home located on
8618 Lower River Road, is a disputable fact.

2. Mr. Rybaya was a sub-tenant who lived on this
property and had no involvement with the farm
operations. He was allowed to live on the property
until December 31, 2006 with the Port’s permission.

3. As to whether he was delinquent in paying his
Clark County Public Utility bill had nothing to do with
Holdner Farms operation. The power to that house at
8618 Lower River Road was on a separate meter
independent of the Holdner Farms operation.

4. The eviction of James Freeman from 8612 Lower
River Road and turning off the power on November 30,
2006 was the cause of silage in the pit being damaged.
The Port’s assertion that the Clark County Public Utility
decision to disconnect the power involved a decision
by the utility for lack of payment at the 8618 instead
of 8612 residence is a disputable fact.

5. Appellant, William Holdner called the Clark County

Public Utility on December 3, 2006 and spoke with Jason
Hutcheson requesting the power be turned back on because
of the lack of water for the cattle. In the telephone
conversation with Mr. Hutcheson he stated he was
instructed by Todd Coleman and Linda Carlson to turn

off the power to 8612 residence and that he had to

call for permission to turn it back on.
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6. (Cont’d)

The Clark Public Utilities records that were withdrawn
further substantiated the Appellants’ evidence that
Defendant-Port actions caused the damage from the
silage becoming contaminated in the Pit and unusable
for cattle feed.

7. The Appellants’ believe their attorney, Mr. Boothe's refusal
or failure to pursue the court proceedings in a timely and
bonafide manner may have caused the court to become
prejudiced in the granting of the Defendant-Port Motion for
Summary Judgment.

F. CONCLUSION

The Port’s actions arising from and during the eviction
proceedings under the lease agreement had a duty and
was required as a matter of law to protect the Appellants’
personal property. The Appellants’ have credible evidence
and testimony to support that there are genuine issues of
material facts in dispute to be resolved by a finder of fact.

For all the foregoing reasons, Appellants’ respectfully
requests that this Court reverse the summary judgment
and remand back to Clark County Superior Court for
further proceedings.

Dated August 12, 2014
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